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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States 

For the District of Columbia 

At Law Xo. 88253 

John J. Doyle, Receiver Industrial Savings Bank 

Plaintiff 

vs. 

Perry W. Howard and George E. C. Hayes Defendants 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed November 20, 1936 

In the District Court of the United States 
For the District of Columbia 

Holding a Circuit Court 
At Law Xo. 88253 

John J. Doyle, Receiver Industrial Savings Bank 14th & 
Kenyon Sts., X. W. Washington, D. C. Plaintiff 

v. 

Perry W. Howard 615 F Street, X. W. Washington, D. C. 

and 

George E. C. Hayes, 615 F Street, X. W. Washington, D. C. 

Defendants 

The plaintiff, John J. Doyle, the duly appointed and qual¬ 
ified Receiver of the Industrial Savings Bank, appointed 
said Receiver by the Comptroller of the Currency under the 
provisions of the National Banking Act, sues the defen- 
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dants for that heretofore, to wit, on the 1st day of October, 
in the year 1930, the said defendants, Perry W. Howard and 
George E. C. Hayes, were trustees under a certain Deed of 
Trust made by Alonzo J. Collins and his wife, \\ ilhelmina 
Collins, wherein the said Alonzo J. Collins and Wilhelmina 
Collins conveyed Lot 101 in C. V. Riley’s and others 

2 Sub-Division of lots in Square 276, as per plat re¬ 
corded in Liber Xo. 12, Folio ST, in the records of the 

office of the Surveyor of the District of Columbia, to Perry 

\V. Howard and George E. C. Hayes as trustees to secure 

Gary and Rislior, Inc. for the sum of $2,500.00, and the said 

Alonzo J. Collins did, on the same day and date aforesaid, 

give his certain promissory note in the sum of $2,500.00 to 

the said Gary and Risher, Inc*., said promissory note being 

secured by the Deed of Trust aforesaid; that the said Deed 

of Trust was recorded on the 8th day of October, 1930, in 

Liber 6491 at Folio 65 of the land records of the District 

of Columbia; that the said Deed of Trust note of the said 

Alonzo J. Collins, dated October 1, 1930, in the sum of 

$2,500.00 and secured on Lot 101 in Square 276, was placed 

bv the said Garv and Risher. Inc. with the Industrial Sav- 
• • 

ings Bank of Washington, D. C., on the 4th day of October, 
1930, as collateral security for a loan of $4,300.00. That the 
said Gary and Risher, Inc., together with John T. Risher 
and Samuel M. Gary, made the loan with the Industrial 
Savings Bank and did sign their individual names on said 
note. 

That thereafter, on March 5, 1933, the said Industrial 
Savings Bank was closed by order of the Comptroller of 
the Currency; that on 14th day of March, 1933, W. H. C. 
Brown was appointed Conservator of the Industrial Sav¬ 
ings Bank; and the said trust note of Alonzo J. Collins se¬ 
cured on Lot 101 in Square 276 was then and still is an as¬ 
set of said bank; that on March 19 1 , 1932, the said Perry W. 
Howard and George E. C. Hayes did execute a Deed of Re¬ 
lease of the trust that secured the said note of October 1, 
1930, of the said Alonzo J. Collins in the sum of 

3 $2,500.00 and held by the said Industrial Savings 
Bank. That the said defendants certified and stated 

ih their Deed of Release that the said note had been paid 
and cancelled, and in consideration thereof did execute the 
Deed of Release and conveyed said Lot 101 in Square 276, 


FREDERICK J. YOUNG VS. PERRY W. HOWARD ET AL. 


3 


to Annie Louise Risher, thereby releasing said property 
free and clear from the lien and security of said Deed of 
Trust and said Deed of Trust note held by the Industrial 
Savings Bank. That the said deed assigned and executed 
by the defendants was recorded among the land records of 
the District of Columbia on the 21st day of March, 1932, in 
Liber 6643 at Folio 56. 

That on March 19, 1932, the said note of the said Alonzo 
J. Collins was and still is unpaid and was and still is a valid 
and subsisting obligation and the said Deed of Trust secur¬ 
ing this note was wrongfully, unlawfully and illegally re¬ 
leased by the said defendants, Perry W. Howard and 
George E. C. Hayes. That the said defendants, Perry W. 
Howard and George E. C. Hayes had knowledge and notice 
on March 19, 1932, and for a long time prior thereto that 
the said Industrial Savings Bank was the holder and owner 
of the said Deed of Trust note of Alonzo J. Collins in the 
sum of $2,500.00 secured on Lot 101 in Square 276. 

That on or about February 7, 1936, the said W. H. C. 
Brown discovered that the said Perry W. Howard and 
George E. C. Hayes had unlawfully and wrongfully re¬ 
leased said Lot 101 in Square 276 from securing the prom¬ 
issory note of October 1, 1930, in the sum of $2,500.00 by 
conveying said property to Annie Louise Risher without the 
said note having been paid and without demanding that 
said note be exhibited and presented. That the said 
4 defendants by unlawfully, illegally and wrongfully 
releasing said Deed of Trust dated October 1, 1930, 
and recorded October 8, 1930, as aforesaid, said Deed of 
Trust thereby securing an indebtedness of $2,500.00 as evi¬ 
denced by the promissory note of the said Alonzo J. Collins, 
that the said defendants are thereby justly indebted to the 
plaintiff in the full sum of $2,500.00, with interest from 
October 1, 1930. 

Wherefore the plaintiff claims damages against the said 
defendants in the sum of $2,500.00, together with interest 
from the 1st day of October, 1930, and costs of this suit. 

MULLEN & SHEA 
By GEORGE F. SHEA 
MARTIN F. O’DONOGHUE 
LAWRENCE J. MILLS, JR. 

Attorneys for Plaintiff 
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5 Pleas 

Filed December 2, 1936 

• • * 

Plea No. 1. 

Come now the defendants, Perry W. Howard and George 
E. 1 C. Hayes, and for plea to the declaration tiled herein 
respectively admit that they were named as trustees under 
the deed of trust described in the declaration as executed 
by Alonzo J. Collins and his wife, conveying to them as 
trustees Lot 101 in C. V. Riley’s and others sub-division 
of Lots in Square 276, to secure Gary and Risher, Inc. for 
the sum of Twenty-five Hundred Dollars ($2500.00). These 
defendants do further admit the placing of the deed of trust 
note, covering this said trust with the Industrial Savings 
Bank of 'Washington as collateral security for a loan, ■which 
said transaction came to the attention of these defendants 
only at the time when they were called upon to sign the deed 
of release hereinafter referred to. These defendants deny 
that the loan made by the Industrial Savings Bank of Wash¬ 
ington was in the amount of Forty-three Hundred Dollars 
($4300.00), as by the declaration alleged, but aver on the 
contrary that the Bank at the time the said note was ob¬ 
tained by it paid only the sum of Fourteen Hundred Dol¬ 
lars ($1400.00), giving as further consideration for the prin¬ 
cipal note then obtained by it notes of a face value of Three 
Thousand Dollars ($3000.00), which said notes were over¬ 
due and unpaid and were thus removed at the instance of 
the Bank, through its proper official, to avoid same 

6 being charged off against the Bank by the Bank Ex¬ 
aminers, and which said notes were thereafter ac¬ 
cepted back by the said Bank and receipted for, said receipt 
having been displayed to these defendants, and said trans¬ 
action having been verified by the Bank, through its then 
Cashier. These defendants admit the execution of the deed 
of release on to wit March 19, 1932, and the recordation 
thereof on to wit March 21, 1932. These defendants denv 
that said deed of trust was wrongfully, unlawfully, or il¬ 
legally released and deny that at the time of said release 
that the said note belonged to or was legally the property 
of the said Industrial Savings Bank of Washington, but 
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aver on the contrary that the principal sum paid out by the 
Bank, for which this said note and another had been given 
as collateral security, at the time that the release was exe¬ 
cuted, had been paid in full and said collateral security was 
properly the property of the persons who had posted it and 
its retention by the said Industrial Savings Bank of Wash¬ 
ington was unlawful and was accomplished only by a mis¬ 
representation on the part of the Bank, through an official 
of the said Bank, who was the lawful custodian of the said 
collateral security. And these defendants aver that assur¬ 
ances were given to them by the persons secured by the deed 
of trust and by the then holder of the note, the said Indus¬ 
trial Savings Bank of Washington, through its proper offi 
cer, that the principal indebtedness had been paid and that 
the Bank was without further interest in the collateral which 
had been posted with it, including the said aforementioned 
$2500.00 note; and all parties in interest joined in the au¬ 
thorization of the release of the said aforementioned deed 
of trust. These defendants deny that on to wit 
7 March 19, 1932 that the said Alonzo J. Collins note 
was unpaid or was a valid or subsisting obligation 
and denv that at that time the said Industrial Savings Bank 
was the lawful holder or owner of the said deed of trust. 
These defendants deny that knowledge of the releasing of 
the said deed of trust came to W. H. C. Brown, Conservator 
of the Industrial Savings Bank, on to wit February 7,1936; 
but aver on the contrary that the said W. H. C. Brown and 
the Industrial Savings Bank of Washington had knowledge 
of the transaction as herein outlined from the time of the 
execution and recordation of said release, and call attention 
to the averment of the declaration that said release was put 
of record in the Recorder of Deed’s Office as of March 21, 
1932. These defendants deny that they are indebted to the 
plaintiff in the sum of Twenty-five Hundred Dollars 
($2500.00), or any other amount and deny that the plaintiff 
has been damaged in the sum of Twenty-five Hundred Dol¬ 
lars ($2500.00), or in any other amount and in this connec¬ 
tion aver that the plaintiff as Receiver can have no greater 
right nor claim than the Bank itself; that the Bank has re¬ 
ceived back with interest all of the money paid out by it in 
the transaction relied upon in the declaration in this cause 
and has no right nor title to the note or deed of trust for 
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$2500.00 posted with it as collateral security for a principal 
sum which has been paid to it in full and which its own rec¬ 
ords evidence, and for which it has given no other consid¬ 
eration; and these defendants aver that the release by them 
of the deed of trust was in accord not only with their right 
but with their duty in the premises and in keeping with their 
obligation primarily as agents for the persons secured by 
said deed of trust, and in compliance with the powers 
8 given to the said trustees by the said deed of trust. 

Plea No. 2 

These defendants further say that the plaintiff ought not 
to have or maintain this action for the reason that the same 
is barred by the Statute of Limitations, in that said cause of 
action was not commenced within three (3) years after the 
21st day of March, 1932, the date of the accrual of any 
cause of action in favor of said Industrial Savings Bank or 
the Receiver appointed therefor, against these defendants, 
on account of the execution of the release, which is made the 
basis of the cause of the action outlined in the declaration 
filed herein. 

JAMES A. COBB 
Attorney for Defendants. 


9 Affidavit of Defense 

Filed December 2, 1936 

* • • 

District of Columbia, ss: 

Perry W. Howard, and George E. C. Hayes, being each 
respectively first duly sworn according to law, do each, on 
oath, depose and say: that they or neither of them is in¬ 
debted to the plaintiff for the amount sued for in this cause 
nbr in any amount whatsoever. Without conceding any 
right of action in the plaintiff as against them, these affiants 
admit that he is the duly and qualified Receiver of the In¬ 
dustrial Savings Bank. These defendants admit that they 
were named as trustees under a deed of trust from Alonzo 
J. Collins and his wife, Wilhelmina Collins, securing Gary 
and Risher, Inc., in the sum of $2500.00, said trust convey¬ 
ing Lot 101 in C. V. Riley’s and others Subdivision of Lots 
in Square 276; and respectively admit the due execution 
and recordation of said deed of trust. These defendants 
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aver that their knowledge that the said trust, and note 
which was given to secure, were posted with the Industrial 
Savings Bank of Washington, D. C. as collateral security 
for a loan purporting to be made by said Gary and Risher, 
Inc. came only when thereafter, on to wit, March 19, 1932, 
they were approached by the party whom the note and 
trust were given to secure, with a view of having same re¬ 
leased. These defendants aver that representations were 
at that time made, which they verified to their satisfaction, 
that in the transaction originally had between the Indus¬ 
trial Savings Bank of Washington and the aforementioned 
Gary and Risher, that the Bank accepted the aforemen¬ 
tioned note and trust as collateral security for a loan 
10 recited as being in the amount of Forty-four Hun¬ 
dred Dollars ($4400.00), which said loan was made 
up of Fourteen Hundred Dollars ($1400.00) in cash and 
Three Thousand Dollars ($3000.00) worth of notes, re¬ 
ferred to as Whitelaw notes, which were long overdue and 
unpaid and which were thus removed from the said Bank 
in order to avoid same being charged off against the Bank 
by the Bank Examiners, who had required their removal as 
a Bank asset. These defendants aver that they had dis¬ 
played to them the receipt showing that the said Whitelaw 
notes had been returned to the Industrial Savings Bank, 
and receipted therefor, and further subsequently verified 
from the Bank records that no amount, other than the afore¬ 
mentioned Fourteen Hundred Dollars ($1400.00) was ever 
given over to the said Gary or Risher, or to both of them. 
These affiants aver that at the time that they executed the 
release of the said deed of trust, to wit, on the 19th of 
March, 1932; that assurances were given them by the said 
Industrial Savings Bank of Washington, through its proper 
officer, that the Bank had no further interest in the Collins 
note and trust in that the principal indebtedness which it 
had been given to secure had been paid in full and that the 
collateral security belonged to the persons who had posted 
same with them. These defendants aver that the deed of 
release thus executed by them was on to wit, March 21,1932, 
put of record in the Office of the Recorder of Deeds of the 
District of Columbia, thus becoming notice to the public at 
large that the said release had been executed, which said 
fact the said Industrial Savings Bank already had notice of 
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and had duly authorized. These defendants aver that the 
reason for not exhibiting and presenting the note to them 
was furnished to them both by the persons secured by the 
note and trust and by the official of the Industrial Savings 
Bank with whom the said collateral security had been 
posted, and said official of the Bank, as before set forth, 
gave assurances that the Bank had no further inter- 
11 est in the said collateral security. These defendants 
aver, upon their advice and belief, that the plaintiff 
cotild in no wise be entitled to the face value of collateral 
security left with the Industrial Savings Bank to secure the 
payment of a principal indebtedness, and aver that the said 
plaintiff cannot show that the said Industrial Savings Bank 
is out one penny by this transaction, the very records of the 
Bank itself revealing the fact that the Bank was paid back 
with interest the amount which it loaned out. These de¬ 
fendants deny that the note itself indicates any indebted¬ 
ness on their part to the plaintiff, the said note being ad¬ 
mittedly posted with the Bank as collateral security, to 
which the Bank would have no recourse as long as the prin¬ 
cipal indebtedness was properly taken care of; and these 
defendants aver that the said principal indebtedness was 
properly taken care of and was paid in full prior to the 
time that the said release was executed by them, making it 
impossible for the plaintiff to properly allege that the Bank 
was damaged in the sum claimed in this suit or in any 
amount whatsoever. These defendants aver that the plain¬ 
tiff and those in his interest have at all times been unable 
to show any damage that the Bank has suffered or to estab¬ 
lish any right which the Bank had to this collateral security 
at the time when same was released at the instance of the 
parties secured and with the knowledge and acquiescence 
of the Bank through its proper official, and consequently 
payment of any amount has been and is refused by them. 

PERRY W. HOWARD 
GEORGE E. C. HAYES 

Subscribed and sworn to before me this 2nd day of De¬ 
cember, 1936. 

FRANK W. ADAMS, 

(Seal) Notary Public , D. C. 

JAMES A. COBB, 

Attorney for Defendants. 
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12 Joinder in Issue 

Filed June 2 1937 

• * • 

The plaintiff joins issue upon the defendant’s pleas filed 
in the above-entitled cause. 

ARTHUR F. MULLEN 
GEORGE F. SHEA 
MARTIN F. O’DONOGHUE 
Attorneys for Plaintiff 


13 Verdict and Judgment 

Filed March 17,1939 


This cause having come on for hearing on the 17th day 
of March, 1939, before the Court and a jury of good and 
lawful persons of this district, to-wit: 


Donald E. Quade 
Gordon M. Baden 
Albert J. Nothan 
Brvant W. Meredith 
Benson 0. Walker 
Clarence W. Beebe 


Samuel J. Keene 
Doyce L. Hall 
Joseph Amato 
William R. Tappen 
George G. Fitton 
Harry E. Grier 


who, after having been duly sworn to well and truly try 
the issues between John J. Doyle, plaintiff, and Perry W. 
Howard, George E. C. Hayes, defendants, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 17th day of March, 1939, that they find 
for the defendant against said plaintiff, by direction of the 
court 

Wherefore, it is adjudged that said plaintiff take nothing 
by this action, that said defendants go hence without day, 
be for nothing held and recover of plaintiff his costs of 
defense of this action. 


CHARLES E. STEWART, Clerk 
By: GRIFFIN T. GARNETT, JR. 
bv order of Cox, J. Asst . Clerk 
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14 Suggestion of Appointment of Frederick J. 

Young as Receiver 

Filed March 27, 1939 

• # • 

Comes now Frederick J. Young, by liis attorneys, and 
suggests his appointment by the Comptroller of the Cur¬ 
rency of the United States, pursuant to law, on February 7, 
1938, as Receiver of the Industrial Savings Bank, in the 
place and stead of John J. Doyle, resigned, and requests 
that he be substituted as plaintiff in the above-entitled cause 
in the place and stead of John J. Doyle. 

GEORGE F. SHEA 

1 MARTIN F. O’DONOGHUE 

THOMAS X. DUNN 
Attorneys for the Plaintiff. 


15 Motion for New Trial 

1 Filed March 27, 1939 

• • • 

Now comes the plaintiff, Frederick J. Young, Receiver 
of the Industrial Savings Bank, bv his attornevs and moves 
the Court to grant a new trial in the above-entitled cause, 
and for reasons therefor states to the Court: 

1. That the Court erred in granting a directed verdict 
for the defendants. 

2. That the verdict is contrary to law. 

3. That the Court erred in granting a directed verdict on 
the grounds that the Statute of Limitations had run against 
the claim of the plaintiff. 

4. That the Court erred in not allowing the plaintiff to 
prove his case on its merits 

5. And for such other and further reasons as will be men¬ 
tioned at the time of hearing on this Motion. 

GEORGE F. SHEA and 

' MARTIN F. 0 ’DONOGHUE 

By: THOMAS X. DUNN 
Attorneys for Plaintiff 
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16 Memorandum Overruling Plaintiff’s Motion 

for New Trial 

Filed June 16, 1939 

* * • 

The defendants are sued for damages for the alleged 
wrongful release of a deed of trust under which they were 
trustees. The declaration alleges that the deed of trust, 
dated October 1,1930 and recorded October, 8,1930, secured 
the payment of a note for $2,500.00 held by the Industrial 
Savings Bank, of which plaintiff is receiver, as collateral 
security to a note of $4,300.00; that the defendants, by deed 
of release dated March 19, 1932 and recorded March 21, 
1932, wrongfully released the deed of trust to the damage of 
the plaintiff in the sum of $2,500.00 with interest from the 
date of the note. There is no allegation of non-payment 
of the principal note for which the note for $2,500.00 was 
held as collateral securitv. 

w 

The defenses pleaded included a plea of the statute of 
limitations. Following plaintiff’s opening statement, and 
it being agreed that the release after execution was duly 
recorded on March 21, 1932 and that the suit was not 
brought until November 20, 1936, the defendant’s motion 
for a directed verdict was granted and judgment entered 
accordingly. 

The plaintiff now moves for a new trial. 

The suit does not involve any allegation of concealed 
fraud, or fraud committed in such manner as to conceal 
itself, or of any kind of concealment as in Lewis v. Denison , 
2 App. D. C. 387 or Sheehy Company v. Eastern Im- 

17 porting and Mfg. Company, 44 App. D. C. 107; nor is 
it a suit to set aside a release or re-establish a mort¬ 
gage or deed of trust as in Locke v. Andrasko, 34 Pacific 
444. On the contrary, the suit is to recover damages for an 
alleged wrongful or negligent act which has not been con¬ 
cealed or misrepresented but has been a matter of public 
record from the time it is alleged to have been committed. 
Church, Inc. v. Holmes\ 60 App. D. C. 27 and cases therein 
cited. 

The suit seems barred by limitations and the motion for 
new trial is denied. 

JOSEPH W. COX 

June 16, 1939. Justice 
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18 Order Overruling Motion for Neiv Trial 

Filed June 16, 1939 

# # # 

Upon the coming on for hearing of the motion filed hereby 
by John J. Doyle, Receiver Industrial Savings Bank, for a 
new trial, it is this 16th day of June, 1939, ordered that said 
motion be, and the same is hereby overruled. 

CHARLES E. STEWART, Clerk 
By ELEANOR E. JOBE 
Assistant Clerk 

Bv direction of 
JUSTICE COX 


19 Notice of Appeal 

Filed July 7, 19:39 

* # # 

Notice is hereby given this 7th day of July, 1939, that 
Plaintiff, Frederick J. Young, Rec. Industrial Savings 
Bank, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 17th day of March, 1939 in favor of 
Defendants against said Pltf. Receiver. 

Motion for new trial overruled June 16, 1939. 

M. F. O’DONOGHUE 


Memorandum 

AUGUST 15, 1939 

Time to file record on appeal extended from day to day 
to and including October 5, 1939. 


20 Statement of Evidence 

Filed September 25 1939 

# * * 

Be It Remembered that this cause came on for trial on 
March 17,1938, before Mr. Justice Cox. Attorneys George 
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F. Shea, Martin F. O’Donoghue and Thomas X. Dunn ap¬ 
peared for the plaintiff, and James A. Cobb appeared for 
the defendants. 

This is a suit for damages brought bv the Receiver of 
the Industrial Savings Bank against Perry "\Y. Howard 
and George E. C. Hayes, trustees under a deed of trust 
dated October 1, 1930, and recorded October 8, 1930, secur¬ 
ing the payment of a note in the sum of Twenty-five hun¬ 
dred ($2500) Dollars held by the Industrial Savings Bank 
as collateral security for a note in the sum of Forty-three 
hundred ($4300) Dollars. 

The declaration alleges that the defendants, on March 
19, 1932, wrongfully and negligently, without the consent 
or authority of the Industrial Savings Bank, released the 
deed of trust above described and recorded said release on 
March 21, 1932, to the damage of said bank in the sum of 
Twenty-five hundred ($2500) Dollars with interest from 
the date of the note. 

The declaration further alleges that the Receiver discov¬ 
ered the wrongful release of said trustees on February 7, 
1936, and suit was filed on November 20, 1936. 

21 The defense pleas included a plea of the statute 
of limitations to which no replication was filed by the 
plaintiff, the plaintiff having alleged in his declaration that 
the wrongful release was not discovered until Februarv 7, 
1936. 

A jury having been examined and sworn, the substance 
of the opening statement of plaintiff’s attorney was as fol¬ 
lows : 

This is a suit brought against two defendants, George 
E. C. Hayes and Perry W. Howard, who were trustees un¬ 
der a deed of trust dated October 1, 1930, securing an in¬ 
debtedness in the sum of Twenty-five hundred ($2500) Dol¬ 
lars, payable to Gary and Risher, a real estate firm operat¬ 
ing in the District of Columbia. The maker of this deed 
of trust was one Alonzo Collins, who was an employee in 
the firm of Gary and Risher. Gary and Risher, on or about 
October 4, 1930, negotiated a loan with the then Industrial 
Savings Bank in the sum of Forty-three hundred ($4300) 
Dollars, and the Twenty-five hundred ($2500) Dollar deed 
of trust was placed as collateral security for the loan. The 
evidence will show that on March 19, 1932, Howard and 
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HaVes signed a release of that deed of trust for the benefit 
of one Annie L. Risher, the wife of John Risher, one of the 
makers of the note. That at the time this release was 
signed, the note of Forty-three hundred ($4300) Dollars 
was still a subsisting obligation of the Industrial Savings 
Bank and was not paid and that, even after the recording 
of the release substantial payments were made on the prin¬ 
cipal note in the sum of Forty-three hundred ($4300) Dol¬ 
lars. That Howard and Hayes signed the release without 
having the note marked paid and cancelled presented to 
them as trustees. That this deed of trust of Twenty-five 
hundred ($2500) Dollars, plus a second deed of trust on the 
same property were still in the possession of the Industrial 
Savings Bank and to its knowledge had not been re¬ 
leased. 

22 That after the Industrial Savings Bank had been 
closed by order of the Comptroller of the Currency, 
the Receiver discovered that this deed had been released 
on or about February 7, 1936 and that date was the actual 
discovery date of the release of the deed of trust by the 
defendants. That the defendants negligentlv and wilfullv 
released this deed of trust without the note having been paid 
and that as a result of that wilful release the Industrial 
Savings Bank has suffered damages to the extent of $2500, 
since there was an equity over and above the first trust of 
Forty-three hundred ($4300) Dollars on the property and, 
if this trust had not been wilfullv and wrongfullv released, 
the bank would have realized the amount of the indebted¬ 
ness. 

To this opening statement by counsel for plaintiff, the de¬ 
fendants made a motion for a directed verdict which was 
overruled by the court, the court requesting fuller proof in 
the case. 

On behalf of the defendants, the opening statement was 
mhde by Mr. Cobb, the substance of which is as follows: 

“May it please Your Honor and you gentlemen of the 
jury: Should this case reach you for your consideration, 
we will prove the following facts: 

“In the first place, we expect to show that this case had 
no place or relation in this court. In other words, it ought 
not to be here, either in morals, equity or law. We expect 
to show that this is simply an indirect way of the receiver 
tfying to recover something for nothing. 
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“The facts in this case will be disclosed, if the opportu¬ 
nity be ours to do it, that some years ago, prior to the clos¬ 
ing of the Industrial Savings Bank, that one Mr. Gary went 
to the bank and made arrangements with the bank with 
respect to certain property which this firm had. In other 
w”ords, we expect to show this, that Mr. Gary went to this 
bank, at which time the bank had two notes; one a $2,000 
note secured on the Whitelaw apartment house, and 
23 one a $500 note secured on the apartment house. 

“We expect to show that this trust, which was a 
fourth or fifth trust on the apartment house, had been sold 
and that this note was absolutely barred by the statute of 
limitations. And similarly so the $500 note. 

But Mr. Gary, when the cashier of the Industrial Bank 
told him that the Whitelaw apartment house had gone into 
receivership, told him that probably he might be able to 
make a readjustment of the notes. And that he gave to 
the bank a note of $4300, signed by him and not by Mr. 
Risher here or the firm. And that he took and that the 
bank gave him this $2000 note and this $500 note and cred¬ 
ited to the firm $1800—that is, Gary and Risher. 

“That subsequently thereto they never realized anything 
on these notes—this $2000 note and this $500 note, and that 
the firm of Gary and Risher dissolved, at which time Mr. 
Risher assumed the obligations of the firm, or certain obli¬ 
gations, among which was this, with the bank. 

Mr. Risher went into the bank and told them about this 
transaction and had an understanding and agreement. And 
that he returned to the bank, we expect to show, the $2000 
note and the $500 note, and said to them that the money 
that "was obtained, the $1400 with interest, ‘that I will pay 
it; but I will not pay a bonus of $400 for the juggling back 
and forth between the cashier and some other man which 
I didn’t know anything about. ’ 

“That the bank received this $2000 note and the bank 
received this $500 note, and after having done that the 
Whitelaw apartment house was in the hands of the receiv¬ 
ers, and at the insistence of the Comptroller of the Trea¬ 
sury, the receivers of the Whitelaw apartment house hav¬ 
ing deposited with the bank, or having on deposit with the 
bank, the Industrial Bank, some $3200, that the receivers 
of the bank at the insistence of the Comptroller, set off this 
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$3000 or this $2500 with interest, against the deposit in 
the bank. 

24 “The court at the instance of the receivers ordered 
that this money in the bank be released to the receiv¬ 
ers. The bank was holding this money to pay off these 
notes which had been given to Mr. Gary as a part of con¬ 
sideration for the original $4300 note and subsequently re¬ 
turned to the bank by Mr. Risher. The bank has those notes 
now. Mr. Risher, in accordance with his agreement, paid 
off the $1400, which money was the only money paid out 
by the bank in this $4300 transaction. The property on 
which the note of $2500 was secured by trust belonged to 
Mr! Risher, which was subsequently sold by him. 

“Subsequently thereto, Mr. Risher paid off the $1400, 
surrendered the $2500 note, and asked for the return of 
his note of $4300. When Mr. Risher paid his $1400 he 
asked for the return of the collateral and a release of the 
trust. The cashier of the bank told him that the note was 
misplaced for the time being and that the same would be 
matrked and cancelled and returned to him. 

“Mr. Risher informed Mr. Howard and Mr. Hayes of the 
situation and asked them to sign the release, at which time 
Mr. Hayes did not know he was a trustee. Mr. Howard got 
in touch with the cashier of the bank and was told by him 
thht the note had been paid and cancelled and it was all 
right for him to sign the release, and he in turn notified Mr. 
Hayes, both of whom signed. 

“We expect to show further that Mr. Brown w’ho was the 
conservator and subsequently the receiver, never once made 
a demand upon the defendants except when he was about to 
give up his receivership. The matter was then explained 
to him and he said ‘that is right, all okay.’ 

“We expect to further show that, if anybody ought to be 
sued, it is Mr. Risher who is sitting here. It was Mr. Rish¬ 
er J s transaction entirely. Mr. Risher was a depositor in 
the bank, sometimes having as high as $35,000 in the bank, 
and when the bank closed he had over $2800. No suit 

25 was brought against Mr. Risher. Why? Ie was Ihe 
maker of the note. The reason is apparent, as his 

Honor will tell you, for had a suit been had against Mr. 
Risher and a judgment obtained, he could have off-set it 
against his deposit in the bank. Mr. Howard and Mr. Hayes 
cannot offset Mr. Risher’s deposit. 
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“Subsequently thereto the Industrial Bank opened up 
as the Industrial Bank of Washington and paid off some 
of its depositors 35 per cent on the dollar. Mr. Risher was 
one of those paid 35 per cent. 

“We further expect to show that Mr. Doyle succeeded 
Mr. Brown as receiver, finding these notes in the bank, 
brought suit on the same, notwithstanding more than three 
years had passed since a cause of action, if any, had arisen. 

“We expect to show that the statute of limitations had 
long since run. But that is a matter for His Honor to deter¬ 
mine.” 

The defendants made a motion for a directed verdict on 
the ground that the three-year statute of limitations had 
run against the claim of the plaintiff. Said motion was 
granted and judgment was accordingly entered. 

The court stated that the release of March 19, 1932, re¬ 
corded on March 21, 1932, having been a matter of public 
record and plaintiff having notice of such record, plaintiff’s 
action was barred by the expiration of the three-year stat¬ 
ute of limitations. The court further stated that the stat¬ 
ute began to toll against the plaintiff from the date of the 
recording of the release and not from the date of the dis¬ 
covery, which was February 7, 1936, as alleged in the dec¬ 
laration. 

Thereafter the plaintiff made a motion for a new trial 
and for reason stated that, since the release was wrongfully 
executed and recorded without the consent, authority or 
knowledge of the plaintiff and since the trustees under the 
deed of trust were acting in a fiduciary capacity un- 
26 der the deed of trust toward the plaintiff, construc¬ 
tive notice was not chargeable against the plaintiff, 
but that the action matured when the plaintiff discovered 
the wrongful and negligent act of the trustees in releasing 
the deed of trust. 

The Court overruled plaintiff’s motion for a new trial 
and held that, since the release was a matter of public rec¬ 
ord, the plaintiff was charged with notice of the action of 
the trustees in releasing the deed of trust and that the cause 
of action for damages accrued on the date that the release 
was actually recorded by the trustees. 
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The attorneys for the plaintiff and defendants agree to 
the above Statement of Evidence. 

MARTIN F. O’DONOGHUE 
Attorney for Plaintiff. 

! JAMES A. COBB, 

Attorney for Defendant. 


27 Assignment of Errors 

Filed September 25 1939 

• # # 

Now comes the plaintiff by his attorneys, George F. Shea, 
Martin F. O’Donoghue and Thomas X. Dunn, and files 
herein the Assignment of Errors upon which he expects to 
rely in the United States Court of Appeals for the District 
of Columbia. 

The Court erred: 

1. In granting the motion of defendants for a directed 
verdict. 

2. In holding that a cause of action was barred by the 
three-year statute of limitations in a suit for damages 
against defendants, trustees under a deed of trust, where 
the declaration alleged that the trustees released said deed 
of trust of record, wrongfully and negligently and without 
authority and without notice to or consent of plaintiff who 
was secured under the deed of trust. 

3. In holding that the statute of limitations began to run 
as against the plaintiff, holder of the security, on the date 
that the release was recorded by the trustees and not the 
date that the wrongful and negligent action of the trustees 

was discovered by the plaintiff. 

28 4. In holding that the suit was barred by the three- 
year statute of limitations as against the holder of 

the security where the wrongful or negligent release was a 
matter of public record and that the holder of the security 
was bound by constructive notice of the recording of said 
release on the date that said release was recorded in the 
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office of the Recorder of Deeds for the District of Columbia. 

5. In denying plaintiff’s motion for a new trial. 

GEORGE F. SHEA 
MARTIN F. O’DOXOGHUE 
THOMAS X. DUNN 
Attorneys for Plaintiff. 


29 Designation of Record 

Filed September 25 1939 

* # # 

The Clerk of this Court will please include in the tran¬ 
script of the record of the above entitled cause on appeal 
to the United States Circuit Court of Appeals for the Dis¬ 
trict of Columbia, the following papers: 

1. Declaration. 

2. Pleas and affidavit of defense. 

3. Joinder of Issue. 

4. Directed verdict in favor of defendants. 

5. Suggestion of appointment of Frederick J. Young, 
Receiver. 

6. Motion of plaintiff for new trial, with points and au¬ 
thorities. 

7. Memorandum of Justice Cox overruling motion for 
new trial. 

S. Note of appeal. 

9. Statement of Evidence. 

10. Assignment of errors. 

11. This designation. 

GEORGE F. SHEA 

MARTIN F. O’DONOGHUE 

THOMAS X. DUNN 
Attorneys for Plaintiff. 

Service of copy of the above designation acknowledged 
this 25th day of September, 1939. 

JAMES A. COBB 
Attorney for defendants 

By GEORGE E. C. HAYES 
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Consent is hereby granted to the designation of record 
attached hereto. 

JAMES A. COBB 
Atty. for Defts. 

30 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 29, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in case Xo. 88253 at Law, wherein 
Frederick J. Young, Receiver Industrial Savings Bank, is 
Plaintiff and Perry W. Howard and George E. C. Hayes 
ai*e Defendants, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, 1 hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 29th day of September, 1939. 

1 C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: Xo. 7526 Young, Receiver, vs. How¬ 
ard et al. United States Court of Appeals for the District 
of Columbia Filed Oct 3-1939 Joseph W. Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 

OCTOBER TERM, 1939 


No. 7526 


FREDERICK J. YOUNG, Receiver Industrial Savings 

Bank, Appellant, 

vs. 

PERRY W. HOWARD and GEORGE E. C. HAYES, 

Appellees. 


BRIEF OF APPELLANT. 


Jurisdictional Statement. 

This is a suit brought in the District Court of the United 
States for the District of Columbia bv Frederick J. Young. 
Receiver of the Industrial Savings Bank, plaintiff, against 
Perrv W. Howard and George E. C. Haves, defendants, for 
damages in the sum of Twenty-five hundred ($2500.00) Dol¬ 
lars, for the wrongful release by the defendants of a deed 
of trust held by the plaintiff Receiver as collateral security 
for the payment of an indebtedness. 

The jurisdiction of the District Court of the United 
States for the District of Columbia to entertain the case is 
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set out in Section 24 of Title XVIII of the District of Co¬ 
lumbia Code. 

The jurisdiction of the United States Court of Appeals 
for the District of Columbia to entertain this appeal is 
covered bv Secton 26 of Title XVIII of the District of Co- 
lumbia Code. 

Statement of the Case. 

The plaintiff, Receiver of the Industrial Savings Bank, 
filed a suit in the lower court against Perrv W. Howard and 
George E. C. Hayes, to recover damages against the said 
defendants for the wrongful and illegal release of a deed of 
trust by the defendants who were trustees in said deed of 
trust. 

The defendants filed a plea to the plaintiff’s declaration, 
the first count alleging payment and the second count plead¬ 
ing the Statute of Limitations. After the plaintiff’s attor¬ 
neys had made an opening statement to the jury and the 
defendants’ attorney made his opening statement, a mo¬ 
tion for a directed verdict was made by the defendants’ 
attorney, requesting the court to grant a directed verdict 
on the ground that the suit had not been filed within three 
years before the Statute of Limitations had run (R. 17). 
This motion was granted and judgment was entered ac¬ 
cordingly (R. 17). 

A motion for a new trial was filed upon the ground that the 
court erred in granting a directed verdict, for the reason 
th&t the cause of action accrued when this deed of release 
was discovered by the Receiver, and not when it was filed 
for record, because the trustees were acting in a fiduciary 
capacity and the Receiver as a secured party or mortgagee 
was not, as a matter of law, charged with constructive no¬ 
tice by the recording statutes (R. 17). 

The court in a memorandum opinion overruled the mo¬ 
tion for a new trial, holding that the secured party was 
charged with constructive notice by the recording statutes, 
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and therefore the cause of action was barred by the Statute 
of Limitations (R. 11). 

This appeal was taken from the order of the lower court in 
granting the defendants’ motion for a directed verdict on 
the opening statement of counsel for the plaintiff. 

Counsel for the plaintiff, in his opening statement, stated 
to the jury that this suit was brought by the Receiver of 
the Industrial Savings Bank against Perry AY. Howard 
and George E. C. Haves who were trustees under a deed 
of trust dated October 1, 1930, for the wrongful and illegal 
release of said trust; that said deed of trust secured an in¬ 
debtedness in the sum of Twenty-five hundred ($2500) 
Dollars, payable to Gary & Risher, Inc., a real estate firm 
operating in the District of Columbia; that the maker of 
this deed of trust was one Alonzo Collins, who was an em¬ 
ployee in the firm of Gary & Risher, Inc.; that Gary & 
Risher, in their individual capacity, on or about October 4, 
1930, negotiated a loan with the then operating Industrial 
Savings Bank, in the sum of Forty-three hundred ($4300) 
Dollars, and the note of Alonzo Collins in the sum of Twenty- 
five hundred ($2500) Dollars secured by deed of trust 
was placed as collateral security for the loan. 

Counsel for the plaintiff further stated that the evidence 
would show that on March 19, 1932, Howard and Hayes, 
the trustees in this deed of trust, signed a release of this 
deed of trust, conveying the property to one Annie L. Risher, 
the wife of one John Risher, one of the makers of the note; 
that at the time the defendants Howard and Hayes signed 
this deed of release conveying the property free and clear 
of the deed of trust, the said note of $2500 secured by said 
deed of trust was not paid and the said indebtedness of 
$4300 to the Industrial Savings Bank was not paid, nor 
were Howard and Hayes authorized by the Industrial Sav¬ 
ings Bank to release said deed of trust; that even after this 
date, when this deed of trust was released, substantial pay- 
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ments were continued to be made at the bank by Gary & 
Risher (R. 14); that on February 7, 1936, the Receiver of 
the Industrial Savings Bank (at that time, "VY. H. C. Brown) 
discovered that this deed of trust had been released; that 
this suit was filed by the Receiver of the Industrial Savings 
Bank on November 21, 1936; that the plaintiff asked for 
judgment in the full sum of $2500, claiming that amount of 
dhmage sustained by reason of the illegal and unlawful 
release of the deed of trust by Howard and Hayes, the 
trustees (R. 14). 

1 The court granted the motion for a directed verdict on 
the grounds that the cause of action had accrued more than 
three years before the filing of the same (R. 17); and that 
the release signed on March 19,1932, and recorded on March 
21, 1932, having been a matter of public record, and plain¬ 
tiff having notice of such record by virtue of the recording 
statutes, plaintiff’s action was barred by the three-year 
Statute of Limitations (R. 17). 

Question in Case. 

; Is a secured party or mortgagee whose debt is secured 
by a deed of trust charged as a matter of law with con¬ 
structive notice by the recording statute (Title 25, Section 
171, 191) by the recording of a release of a deed of 
trust, where the trustees in said deed of trust have wrong¬ 
fully and illegally released the land without payment of 
the secured indebtedness, so as to bar an action against 
said trustees by the secured party, if said action is not 
brought within three years of the recording of said wrong¬ 
ful deed of release under Title 24, Chapter 12, Section 341, 
of the Code of Laws for the District of Columbia? 

Essentially, this states the main point to be decided on 
appeal, inasmuch as the lower court in its memorandum 
opinion held that the cause of action accrued to the plain- 
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tiff receiver when the' deed of release was recorded by the 
trustees on March'1932; whereas the appellants take 
the position that, as a secured note holder, the bank and 
its Receiver were not charged with constructive notice bv 
the recording statutes, and when the tk^d of release was 
recorded by the defendants on March IP, 1932, they were 
not charged with constructive notice and said cause of ac¬ 
tion did not accrue until it was actually discovered by the 
then Receiver, W. H. C. Brown, on February 7, 193C, that 
the deed of trust had been released. 

Point I. 

Recording statutes operate prospectively in action and 
not retrospectively, and therefore a secured party or mort¬ 
gagee is not charged in law with constructive notice by 
subsequent recordations affecting the land securing his 
debt. 

The purpose of recording statutes is to give constructive 
notice to those subsequent purchasers and third parties who 
thereafter deal with the property. Recording statutes only 
affect those who are bound to deal with the property. 

The provision of our Code with respect to the recording 
of mortgages or deeds of trust is set forth in Title 25, Section 
191, as follows: 

“Mortgages and deeds of trust to secure debts, con- 
veving anv estate in land, shall be executed and mav be 
acknowledged and recorded in the same manner as 
absolute deeds; and thev shall take effect both as be- 
tween the parties thereto and as to others, bona fide 
purchasers and mortgagees and creditors, in the same 
manner and under the same conditions as absolute 
deeds. ’ ’ 

Section 171 of Title 25, sets forth when deeds take effect: 

“Any deed conveying real property in the District, 
or interest therein, * * * shall be held to take effect 
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from the date of the delivery thereof, except that as to 

1 creditors and subsequent bona fide purchasers and 

1 mortgagees without notice of said deed, and others 

interested in said property, it shall only take effect 

from the time of its delivery to the recorder of deeds for 

•> 

record.” 

Our Court of Appeals in Fitzgerald v. Wynne, 1 App. D. C. 
107, in passing on these sections, said: 

“The great object of the statutes in requiring deeds 
1 of conveyance to be acknowledged and recorded is to 
prevent the practice of fraud upon creditors and pur- 
' chasers; to furnish the means of notice and protection 
to innocent third parties.” 

It has been uniformly decided bv the courts and text writ- 

* * 

ers that recording statutes onlv affect those who thereafter 
deal with the property, and do not operate as notice to 
those who have antecedent interests or rights in the prop¬ 
erty. 

» 

In the case of Bridgewater Mills v. Straw , 98 Va. 721, 37 
S. E. 290, where a question arose on a deed of trust having 
been released by the secured party at the behest of the 
debtor and without notice or knowledge of a subsequent 
deed of trust that had been placed upon the property and 
recorded, when the question was presented under a suit to 
establish the equitable lien of the first secured party, and 
the defense was interposed that the secured party should 
be charged with notice by the recording of the second deed 
of trust, the court rejected that defense and said at p. 724: 

“ ‘It is’ says Mr. Pomeroy (Pomeroy Eq., Sec. 657) 
‘a fundamental proposition, therefore, established with 
complete unanimity, that a registration properly made 
does not operate as constructive notice to all the world, 
but only to those persons who under the policy of the 
legislation are compelled to search the records in 
order to protect their own interests. It is equally well 
settled that such record is not notice to the holders of 


antecedent rights—that is, to those who have acquired 
their rights before the time when the record is made— 
and this is so even when the antecedent rights mav, in 
pursuance of the statute, be defeated by the fact of 
the prior record. In other words, the registration 
of an instrument does not act as a notice backwards 
of time.’ In Building Association v. Fellers, supra 
the opinion by Buchanan, J., says that while the ques¬ 
tion had never been passed upon by this Court, it is 
well settled, both upon principle and authority, that 
the registry of a debt by a subsequent purchaser is 
no notice to parties who have acquired their rights 
before the time when the deed is registered. Neither 
the language nor the policy of the registry acts was in¬ 
tended to affect the holders of antecedent rights, but 
only such persons as are compelled to search the rec¬ 
ords in order to protect their own interests.” 

Therefore a prior mortgagee or secured note holder hav¬ 
ing antecedent rights in the land is not charged with con¬ 
structive notice by the recording statute. A good textual 
statement of the law is quoted from 24 Am. Eng. Enc. Law, 
146, 147, as follows: 

“The operation of the record as notice is prospective 
and not retrospective. It is only a subsequent con¬ 
veyance which defeats a prior unrecorded conveyance, 
and, therefore, only persons who acquired their rights 
subsequently to the registration can be said to be 
charged with notice of recorded conveyance. * * * 

“A prior mortgagee is not affected with construc¬ 
tive notice from the record of a subsequent deed or 
mortgage of the same land. To charge him, he must be 
given actual notice.” (Citing cases.) 

Citing Shirras v. Craig, 7 Crunch, 34; Matter of 
Haakc, 2 Sawyer (U. S.) 241. 

See also Jones on Mortgages, 8th Ed., Chap. 456, 
p. 589; Chap. 651, p. 937. 
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Ill the case of Pitts, ct al. v. The American Freehold Land 
Mortgage Co., 123 Ala. 469, in passing upon the question as 
to whether or not the interest of a mortgagee was affected 
by virtue of a recordation of a deed by the mortgagor con¬ 
veying the property to the subsequent grantee, the court 
in quoting from Pomeroy on Eq., on page 474 of its opinion, 
said as follows: 

“It is settled therefore that notice must be given 
to the mortgagee of any subsequent conveyance of a 
1 parcel of the mortgaged premises so as to prevent him 
from affecting the equities of the grantees therein by 
his dealing with other portions of the same premises. 
It is also settled in this connection that a record of the 
subsequent conveyance is not constructive notice to 
the prior mortgagee, so as to prevent him from deal¬ 
ing in any manner with the mortgaged premises. 3 
Pomeroy Eq. Jur. ch. 1226; 2 Jones on Mortgages, 
1624: Jlosmer v. Campbell, 98 Ill. 372: Cheesebrough v. 
Millard, 1 Johns Chane. 409; * * * The Mortgage 

Company was not required to search the records for the 
purpose of ascertaining the statute of the title of the 
equity of redemption after the execution of the mort- 
1 gage to it. * * * 2 Jones on Mortgages 1624; Mat- 

tison v. Thomas. 41 Ill. 110.” 

The doctrine enunciated above applies to a secured 
creditor or note holder under a deed of trust, as well as to 
a mortgagee, because a secured note holder or creditor 
under a deed of trust is a mortgagee and has the same rights 
as the mortgagee, because a deed of trust is in the nature of 
a mortgage. See Church v. Holmes, 60 D. C. App. 27; 
Wood v. Grayson, 22 App. D. C. 432, 445. 

In Mattison v. Thomas, 41 Ill. 110, at p. 113 of the opinion, 
the court, speaking of the rights of a mortgagee not being 
affected by the release of the mortgage without notice of 
subsequent conveyances having been made by the mort¬ 
gagor, and that the mortgagee was not charged with con¬ 
structive notice by the recording statutes, said: 
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“Before he (the mortgagee) can be required to 
shape his action in reference to the subsequent order of 
alienation, he must have actual notice of what that 
order is, and not merely the constructive notice de¬ 
rived from the registry of deeds made bv the mort- 
gagor subsequent to the mortgage. Such registry is 
not even constructive notice to him and cannot affect 
his prior lien. He is under no obligation to search the 
records to ascertain what the mortgagor may have done 
subsequent to the making and recording of his mort¬ 
gage. (Cases cited.) The prior mortgagee is not 
within the purview of the registry laws which, by their 
terms and bv everv rule of construction, refer to sub- 
sequent purchasers and creditors. In the cases above 
cited, it is held that a mortgagor is not required, be¬ 
fore releasing a part of the mortgaged premises, to 
search the records for subsequent conveyances, and 
that subsequent purchasers, wishing to protect them¬ 
selves, must bring home actual notice to the mort¬ 
gagee.” 

This doctrine has been uniformly followed in Illinois, a 
State which almost exclusively uses deeds of trust. See 
also Irjlehart, et al. v. Crane <£ Wesson, 42 Ill. 261. 

In the case of Campbell v. Jones, 165 Ill. 124, where a 
trust was the subject of the appeal, the court said: 

“Where the holder of a mortgage (deed of trust) 
lias caused to be recorded, he will not he charged with 
constructive notice of other instruments afterward 
filed for record.” Citing Meacham v. Steel, 93 Ill. 135: 
Heaton v. Prather, 84 Ill. 330. 

These cases setting forth the above principle uniformly 
hold that the mortgagee, after his mortgage or deed of trust 
has been recorded, is not charged with notice of instruments 
that affect the rights of third parties, and naturally the 
principle logically would hold that the mortgagee or se¬ 
cured party, having his interests protected under a deed of 
trust by two trustees, should not be charged with construe- 
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tive notice by the wrongful release of that deed of trust 
by those trustees. Certainly, if he is not charged with 
notice where the rights of third parties subsequently are 
connected with the premises by recordation, by a logical 
extension of reason he would not be charged with construc¬ 
tive notice bv the recording statutes where his own indi- 
vidual interest in the land is being unlawfully conveyed 
away. The underlying principle affecting both situations 
is the operation and construction given to recording statutes, 
namely that they operate prospectively and not retrospec¬ 
tively. They operate not to charge notice of the antecedent 
rights of parties in interest, but retrospectively to charge 
subsequent encumbrancers, purchasers and creditors there¬ 
after dealing with the property. 

This Court has spoken upon this subject in two cases in 
our Court of Appeals. In Armstrong v. Ashley, 22 App. D. C. 
368, later affirmed by the Supreme Court of the United States 
in 204 U. S. 272, where the true legal owner of property 
was attempted to be charged with an equitablejhen against 
his property, where one Skildsei?raTtUmpted to claim title 
to the property through prior deeds (which were unfounded 
in fact and in law), and thereafter conveyed the property 
to two trustees to secure a loan of some $20,000. This loan 
was placed upon the land records and building operations 
were started and completed upon the property. The se¬ 
cured creditor under this deed of trust, in attempting to 
place an equitable lien against the property, based his 
claim of notice against Ashlev bv holding that Ashlev was 
charged with constructive notice b y the rc ^rrlnig 
when the deed of trust from tothe trustees was 

placed upon record. Our Court of Appeals, speaking on 
this, said: 

“This we must regard as a most extraordinary con- 
i tention, and an unreasonable application of the doc¬ 
trine of constructive notice. Constructive notice does 



11 


not mean anything of the kind. One is not required to 
take notice of everything which is put upon the records 
of the land office, even concerning his own property. 
One who has acquired title is entitled to rest upon his 
rights; nothing afterwards put upon record, otherwise 
than by himself or by his procurement, can legally 
affect those rights. One who deals with land is re¬ 
quired to take notice of all conveyances on record at the 
time at which he deals with it; but it would be absurd 
to hold that he is required to take notice of any and 
all documents that might be placed upon record after¬ 
wards by irresponsible persons with whom he has no 
connection.” 

When the question went to the Supreme Court of the 
United States (204 U. S. 272), affirming the opinion of the 
Court of Appeals, the court said at page 284: 

“We think it must be regarded as an extraordinary 
contention and an unreasonable application of the doc¬ 
trine of constructive notice. This is the language used 
by the court of appeals, and it properly describes the 
situation. Certainly constructive notice cannot be ap¬ 
plied to the owner of property in regard to the existence 
of a mortgage thereon, placed there by someone who 
did not own such property. The owner of real estate 
is under no obligation whatever to watch the records 
to see whether someone who does not own his property 
has assumed to place a mortgage upon it or convey it by 
deed to some third person.” 

Therefore the principle set forth in the Ashley case is 
the same principle set forth by Pomeroy and the other 
cases cited supra, to wit: that the recording statute operates 
prospectively and not retrospectively and does not operate 
to charge notice to antecedent rights already vested in the 
property. In the Ashley case the rights of third parties 
were involved who had even gone to the extent of placing a 
building upon the land, and yet the court held that the 
recording statute did not charge Ashley with notice, and if 
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someone attempted to illegally convey away Ashley’s rights 
in the property, the recording of that illegal deed would not 
give Aslilev notice under the recording statutes of the 
wrongful attempt to convey away his interest. 

In the case of TT’o//c v. Murphy, 47 App. D. C. 296, a 
secured party under a deed of trust was held by this Court 
not to be charged with constructive notice bv the recording 
statutes, where the debtor grantor under the deed of trust 
had thereafter conveyed his equity of redemption to an¬ 
other party who assumed and agreed to pay off the deed of 
trust debt. This Court, in speaking upon this particular 
point where the question was raised on the extention of time 
of the maturity of the debt so as to relieve the original 
grantor of liability, said: 

“Xor was Laura Green charged with knowledge of 
the arrangement by reason of the fact that it was em¬ 
bodied in the recorded deed from Wolfe to De Lash- 
mutt, because, among other reasons, she was not bound 
to take notice of anv document affecting the title to 
I the land, which was filed subsequently to the time when 
the mortgagee acquired an interest in the property.” 

This case flatly sets forth the principle that a secured 
note holder or mortgagee is not charged with constructive 
notice bv the recording statutes and her interests and rights 
cannot be affected bv the recordation of anv instrument. All 
the more so would it apply where the interests of that 
secured note holder were conveved a wav illegallv bv the 
trustees through a wrongful release of a deed of trust. 

Therefore, from the above authorities, the principle is well 
established under the law of mortgages and the construc¬ 
tion of recording statutes, that the prior antecedent rights 
of a mortgagee or secured note holder under a deed of trust 
is not charged as a matter of law with constructive notice, so 
as to affect his interest in the property and to charge him 
with notice as a matter of law that a cause of action has 
accrued. 
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Inasmuch as these cases cited above are based upon the 
theory that the mortgagee’s interest in the land is not af¬ 
fected, changed or altered by constructive notice of record¬ 
ing statutes of subsequent conveyances or encumbrances, it 
necessarilv follows that, since there is no dutv in law im- 
posed upon the mortgagee or the secured holder to search 
and look at the recording dockets, therefore when a cause 
of action is based against trustees for illegally releasing 
a deed of trust, the cause of action will accrue when the 
mortgagee or secured creditor actually discovers it, and not 
when it is recorded among the land records. Because the 
mortgagee or secured creditor is not charged as a matter of 
law with the duty to search the land records, liis cause of 
action will accrue, not from the date of the recording of 
the deed of release, as the lower court found in the instant 
case, but from the date of the actual discovery of it. 

As was said in the case of Kinch v. Fluke , 31 Pa. St. 403, 
at 409: 

“The purpose of recording mortgages or of enter¬ 
ing a judgment is to give notice of its existence to those 
who subsequently acquire an interest in or lien upon 
the property. It is sometimes said ‘that the record of 
a deed (or mortgage) is constructive notice to all the 
world.’ That, it is evident, is too broad and unqualified 
an enunciation of the doctrine. Recording is construc¬ 
tive notice only to those who are bound to search for it: 
subsequent purchasers and mortgagees, and, perhaps, 
all others who deal with or on the credit of the title, in 
the line of which the recorded deed (or mortgage) be¬ 
longs.” (Citing Maul v. Rider , 69 Pa. 167, and Bank v. 
Carr, 15 Pa. Superior Ct. 346.) 

The same principle of reasoning applies here that, there 
being no duty upon the secured creditor to search among the 
land records, he is therefore not charged with constructive 
notice, and a cause of action as a matter of law cannot be 
said to have accrued upon any theory of constructive notice 
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of the recording statutes when the recording statutes do 
not apply and cannot affect his interest after it is once at¬ 
tached in the land. 

POINT n. 

Where a fiduciary or confidential trust or relationship is 
established, a cause of action does not accrue until the 
actual discovery of the breach of the trust or confidence. 

The lower court held in its memorandum opinion that the 
three-year statute of limitations applied under Title 24, 
Sec. 341 of the D. C. Code; that the cause of action should 
have been brought witj^ ^lj^ee^ears, and that the cause 
of action accrued on >wvoml >erS|#, 1932, when the deed of 
release was recorded by the defendants, Howard and Hayes. 
Xow, it is a well established rule of law that, where trust 
and confidence is reposed or a fiduciary relationship exists, 
the recording statutes do not charge constructive notice to 
the cestui qite trust so as to begin the running of the statute 
of limitations, but that actual notice must be brought to the 
cestui que trust before the cause of action will accrue. 

A relationship between the trustee under a deed of trust 
and the secured party is a fiduciary relationship, and the 
trustee is charged with the same high degree of good faith 
and care as a trustee under any other trust agreement and 
all the principles of trust must apply. See Brown v. Oriental 
University , 44 D. C. App. 414. Holman v. By on, 61 App. 
D. C. 10. 

If a trustee wrongfully and illegally releases a deed of 
trust, a cause of action accrues to the secured creditor. 
Bheem v.ftninutt, 62 App. D. C. 50, 64 F. (2d) 237. 

There is an exception to the general rule that the statute 
of limitations usually runs in an action on any instrument 
which has been recorded in the public records, and that is 
this: Where a fiduciary relationship exists between the 


15 


parties, the statute of limitations does not begin to run on 
an action against the trustees for wrongful recording an 
instrument on the public records until actual notice of the 
unlawful and unauthorized conduct of the trustee has been 
received by the cestui que trust for the party secured. 

The actual discovery of this unlawful and unauthorized re¬ 
lease by the trustees in this particular deed of trust was 
made on February 7, 1936 and suit was filed in the District 
Court on November 20,1936. (R. 1-17.) The declaration of 
the plaintiff alleges that the Receiver did not discover this 
wrongful release until that time, so that the cause of action 
would not accrue until he had actual notice of the unlawful 
and illegal release and until he made actual discovery of the 
misconduct of the trustees under the deed of trust. 

In Heap v. Heap, 242 X. W. 252, the Court said: 

“We recognize the general rule that the running of the 
statute will not be postponed if the defrauded person 
may discover the fraud from public records. This 
rule does not apply to a person while a fiduciary rela¬ 
tionship exists and nothing occurs to indicate the neces¬ 
sity for investigation.” 

In the case of Fanners State Bank v. Keen , 167 Pac. 207, 
66 Okla. 62, the Court said: 

“When a relation of trust or confidence exists mak¬ 
ing it the duty of the defrauder in the trust capacity to 
disclose the true state of facts, the defrauded party is 
not charged with constructive discovery of the fraud on 
account of the facts being a matter of public record. * * * 
Generally speaking, when a fraudulent transaction 
is a matter of public record so that a party interested 
has abundant means of finding out the facts of such 
record, he is charged with notice of the record facts; 
and though he may not have actual notice, he is held to 
have constructively discovered the acts constituting the 
fraud. However, a different rule prevails ivlien a re¬ 
lationship of trust and confidence exists. The rule, cor- 
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rectly stated, is that in case of fraud the statutes of limi¬ 
tation begin to run only from the time of the discovery 
of the fraud, or from such time as the defrauded party, 
with ordinary diligence, might have discovered the 
fraud. If one acts as agent for another in a transaction, 
ordinary diligence does not require that public records 
be searched in order to find out whether or not the trust 
relationship was abused. The principal in such a case 
has a right to rely upon the fidelity of the agent, and the 
agent is charged with the duty of revealing the facts to 
1 the principal.” (Emphasis ours.) 

In Board of Commissioners v. Renshaiv, 22 L. R. A. (N. S.) 
207, it is stated on page 215: 

1 “An exception to the rule that the public records are 
constructive notice of fraud, so as to start running the 
statute of limitations against an action by the person 
defrauded, would seem to be especially applicable 
where, between the person defrauded and the person 
guilt v of fraud, there existed a fiduciarv relation.” 

In Faust v. II os ford, 93 X. W. 58, 119 Iowa 97, an agent 
by misrepresentation concealed from his principal the fact 
that the latter's money was invested on second mortgage 
security instead of on first mortgage security. The Court, 
in refusing to hold that the principal was bound to take 
notice of the record of the first mortgage, said: 

“ * * * plaintiff was not required, as a matter of law, 
to go to the public records to discover his (agent’s) 
deceit. She had the right to rely on the statements of 
her trusted agent, and, until something arose which 
would put a reasonably prudent person on his guard, 
plaintiff was not negligent in failing to resort to the 
records. * * * Plaintiff was not, then, required to 

go to the public records to discover the fraud, but had 
the right to relv on defendant’s statements until some- 
thing occurred which would put a reasonably prudent 
person on inquiry to discover the facts.” (Cases cited). 
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In Hogc v. Kentucky River Coal Corp., 287 S. W. 22G, 
the Court said: 

“As respects limitations, constructive notice by recorda¬ 
tion of deed is insufficient notice of agent’s fraud, since 
the principal may rely on agent’s faithfulness until he 
receives actual notice to the contrary.” 

If the law is established, as the lower court ruled, that 
the cause of action accrued in this case from the date of 
the recording of the deed of release, then it will become 
the duty of every secured note holder in this jurisdiction 
to keep a daily watch on the recording of instruments affect¬ 
ing land in the office of the Recorder of Deeds to see that 
his trustees perform their duty and do not inadvertently 
or fraudulently release the property from the security of 
the deed of trust. Lawyers, banks, trust companies, and 
large real estate firms who finance the building and mort¬ 
gaging of property in the District of Columbia, in order to 
protect their note holders will have to make a daily search 
of the land records to see that trustees do not release deeds 
of trust, because, under the ruling of the lower court in 
this case, notice will be brought home to them bv the record- 
ing statutes of the breach of the dutv of the trustees. In 
other words, the trusteeship or the fiduciary relationship is 
qualified by the lower court’s decision to the extent that 
the doctrine of trust of uberrima )ides is qualified or aban¬ 
doned and the fiduciary relationship does not exist; the 
trustee no longer has trust and confidence reposed in him, 
but his secured beneficiary must keep a vigilant eye on the 
land records and on him to see that he does not violate the 
trust and confidence reposed in him by the deed of trust 
instrument. 

Therefore the principle established by the authorities 
cited above, to wit: that where trust, confidence and a fiduci¬ 
ary relationship exists, the beneficiary or secured party is 
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not charged in law by constructive notice of the recording 
statutes, but that actual knowledge must be brought home, 
is consistent with the law of trusts and is consistent with 
the practical nature of the duties imposed upon trustees. 

Therefore this Court should overrule the ruling of the 
lower court to the extent that the cause of action in this 
case did not accrue on the date when tlj£Release of the deed 
of trust was recorded, to wit, March*4^, 1932, but that the 
cause of action accrued when the Receiver actually discov¬ 
ered that the deed of trust had been illegallv and wrongfullv 
released on February 7, 1936, by the trustees, Howard and 
Hayes, and that therefore the Court erred in granting the 
motion for a directed verdict bv the defendants. 

Respectfully submitted. 

George F. Shea, 

Martin F. O’Donooiiue, 
Thomas X. Dunn, 

Attorneys for Appellant , 

Tower Building, 
Washington, D. C. 
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Statement of the Case. 

Since this case was decided upon the pleadings, the 
statements of counsel for the appellant and the ap¬ 
pellees, including the affidavit of the appellees, here¬ 
inafter referred to respectively as plaintiff and defend¬ 
ants, it may be well to file a supplemental statement as 
the statement of the plaintiff’s counsel takes no 
cognizance of the statement made by the defendants’ 
counsel. Counsel for the defendants stated, among other 
things, that they expected to prove that the plaintiff 
had no cause of action, and that this case should not 
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properly be in court, as the facts disclosed: First, 
i that there was no consideration for the note of Forty- 
three Hundred Dollars ($4300.00) upon which this 
suit was predicated; except $1,400, which was paid, 
further, that there was no negligence on the part of 
defendants, Howard and Hayes, and certain it was 
that there was no fraud. The consideration for the 
said note was made up as follows: that one Gary, who 
was a former partner of John T. Risher, the equitable 
owner of the property secured by the deed of trust, for 
which tliis Forty-three Hundred Dollar ($4300.00) note 
was given, had gone to the Industrial Savings Bank 
and placed this note with the Bank; the Industrial Sav¬ 
ings Bank, in consideration for the note, gave him 
Fourteen Hundred Dollars ($1400.00) cash, and two 
! (2) overdue, outlawed notes, secured by a fourth deed 
of trust on the Whitelaw Hotel, the Whitelaw Hotel 
having been sold subsequent to their execution thereof, 
but not bringing an amount sufficient to pay these 
notes or any part thereof. The understanding had 
with Gary and the Cashier of the Industrial Savings 
Bank was that he would try to collect these outlawed 
notes, and a consideration would be paid to him for so 
doing. Subsequent thereto Risher and Gary dissolved 
their partnership and Risher took over certain obliga¬ 
tions of the firm, among which was the Fourteen Hun¬ 
dred Dollars ($1400.00) actually obtained by Gary 
and the only amount which had been put out by the 
Bank. He paid the Bank the Fourteen Hundred Dollars 
($1400.00), with interest, and surrendered the Three 
Thousand Dollars ($3,000.00) worth of notes (the two 
i worthless notes above referred to) and took a receipt 
therefor. He refused to pay Four Hundred Dollars 
($400.00) as a bonus for the Fourteen Hundred Dol- 
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lars ($1400.00) Gary had received, for which the note 
for Forty-three Hundred Dollars ($4300.00) and the 
trust covering the property in question securing same 
were given. Mr. Howard and Mr. Hayes, who had been 
made trustees, without their knowledge, were called 
upon to release the deed of trust, because the note had 
been paid and cancelled. Mr. Howard, one of the de¬ 
fendants, investigated the matter and was told by the 
Cashier of the Bank that the note had been paid and 
cancelled but that he was at that time unable to put his 
hands on it, and authorized him to sign the release. 
That information was conveyed to Mr. Hayes by Mr. 
Howard. The Whitelaw Hotel was then in the hands 
of the Receiver and had on deposit in the Bank some 
Thirty-two Hundred Dollars ($3,200). The Bank was 
also in the hands of the Receiver at that time and said 
Receiver of the Bank, Mr. W. H. C. Brown, sought to 
set off the two (2) notes, namely the Three Thousand 
Dollars ($3,000.00) worth of notes hereinbefore 
referred to as a part of the original consideration for 
the Forty-three Hundred Dollars ($4300.00) note 
given by Gary, against the bank deposit of the Re¬ 
ceiver of the Whitelaw Hotel. Upon hearing in the then 
Supreme Court of the District of Columbia, the Bank 
was ordered to reinstate the attempted set-off in favor 
of the Receiver of the Whitelaw Hotel. It was further 
stated that we expected to prove that Mr. Risher, the 
equitable owner of the property, at all times kept on 
deposit in the Bank an amount greater than that of 
the face value of the note, at one time having as high 
as Thirty-five Thousand Dollars ($35,000.00), and at 
the time of the closing of the Bank having on deposit 
Twenty-eight Hundred Dollars ($2800.00). That sub¬ 
sequent thereto, the Bank paid off to some of its de- 
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positors Thirty-five Cents ($.35) on the Dollar ($1.00). 
Mr. Risher was one of those paid the thirty-five per¬ 
cent (35%). The difference between the thirty-five 
percent (35%) and the Twenty-eight Hundred Dol¬ 
lars ($2800.00) has never been paid to him. If the 
1 Bank had any right at all, it need not have resorted 
to the dubious suit against Howard and Hayes, de¬ 
fendants herein, but it had the actual right to set off 
against Risher any lawful claim against him on this 
note. He was the party who had benefitted, if at all, 
bv the transaction, and if there were anv fraud of anv 
kind whatsoever, he had committed it. The Statute 
of Limitations had also been pleaded; and it was ap¬ 
parent on its face that more than three (3) years had 
elapsed between the releasing of the trust and the 
bringing of the suit. To this plea no replication was 
filed by the plaintiff. Upon statements made by coun- 
I sel for the plaintiff and counsel for the defendant, the 
1 Court instructed a verdict in favor of the defendants. 
A Motion for a New Trial was filed and argued and the 
i Court overruled the Motion, filing a Memorandum 
Opinion, which has been made a part of the record on 
appeal. 

Argument. 

Counsel for the plaintiff in their brief (p. 4) state 
the main question in the ease as being: 

“Is a secured party or mortgagee whose debt 
is secured by a deed of trust charged as a matter 
of law with constructive notice by the recording 
statute (Title 25, Sections 171,191) by the record¬ 
ing of a release of a deed of trust, where the trus¬ 
tees in said deed of trust have wrongfully and 
I illegally released the land without payment of 
the secured indebtedness, so as to bar an action 
against said trustees by the secured party, if said 
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action is not brought within three years of the 
recording of said wrongful deed of release under 
Title 24, Chapter 12, Section 341, of the Code of 
Laws for the District of Columbia?” 

This is not an accurate statement of the case even 
viewed from the standpoint of counsel for the plaintiff. 
The most that counsel for the plaintiff may contend 
for in the case, under the pleadings and statements of 
respective counsel, is that the defendants through a 
misapprehension or error, with the knowledge of and 
at the direction of the Cashier of the Bank, inadver¬ 
tently released the trust. The position of the defend¬ 
ants in this case is threefold: first, that the Bank has 
been fully paid and therefore suffered no damages as 
a result of the releasing of this trust; or if not, it had 
a perfect right to set-off any indebtedness owed to it 
by the main party in interest, Mr. Risher, who had a 
deposit more than sufficiently large to cover the Bank’s 
claimed damages. Whv was not the set-off made? If 
suit, why not against Risher, the beneficiary of the mis¬ 
take or fraud as claimed bv the Bank. The reason is 
apparent, the Bank had no good cause of action; and 
if suit had been had against Risher he could have at 
once claimed his set-off against his deposit remaining 
now in the Bank, part of which was subsequently paid 
to him. Howard and Hayes had no such defense. 
Ample authority for the proposition of set-off here 
suggested may be found in the case of Scott, and the 
Farmers & Merchants State Bank, Plffs. in Error vs. 
David Armstrong, as Receiver of the Fidelity National 
Bank of Cincinnati, Ohio, 146 U. S., 499, and the cases 
therein cited and relied upon. Pertinent language 
taken from the syllabus of that case is as follows: 

“Where a national bank becomes insolvent and 
its assets pass into the hands of a receiver appoint- 
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ed by the Comptroller of the Currency a debtor 
of the bank can set off against his indebtedness the 
amount of a claim he holds against the bank if the 
debt due from the bank was payable at the time of 
its suspension, but that due to it was payable at 
a time subsequent thereto.’’ 

The second and third positions of the defendants may 
be combined: the facts and circumstances of the case 
disclose that the Bank had actual knowledge of the 
fact that this note had not been surrendered and turn¬ 
ed over to Risher, the owner thereof, and that a re- 
1 lease had been signed by the defendants on March 19, 
1932, and recorded on March 21, 1932. But if it be 
admitted for argument sake only that the Bank had no 
actual notice, certain it is that it had constructive no¬ 
tice and more than three (3) years elapsed before suit 
was brought. Attention is invited to the fact that this 
is a damage suit against the defendants, who admitted¬ 
ly had no interest in this matter; and in fact, were 
without notice or knowledge that they were trustees 
until called upon to release the trust. In order to main¬ 
tain such suit against them actual damage must be 
shown and it must be either as a result of their care¬ 
lessness or negligence or fraud upon their part. As 
in the onset, we claim the Bank has suffered no actual 
damages and if so, it was highly guilty of negligence 
itself and is seeking to recover money, which it is 
neither entitled to, in morals, equity, good conscience, 
or law. It is to be remembered that Risher is the only 
person who could in any wise be benefited by the 
transaction, even if the Bank had been damaged as a 
result of the releasing of this trust. However, the 
facts disclose that the Bank has not lost one penny; 
the only money that was paid out by the Bank was 
Fourteen Hundred Dollars ($1400.00), which was duly 
paid, with interest. In fact, Gary, who was in some 
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ways connected with the Cashier, sought to help the 
Bank out of a dilemma by taking two (2) notes which 
were overdue and outlawed, amounting to Three Thou¬ 
sand Dollars ($3000.00), which the Bank Examiners 
were about to charge off against the Bank, and put 
in a live note of Forty-three Hundred Dollars ($4300.- 
00), the consideration of which has already been de¬ 
tailed. When Gary found it impossible to realize on 
these notes they were returned to the Bank by Risher 
and a receipt was taken therefor, and the amount of 
the actual loan, with interest was paid off. Further 
as disclosed by the record, the Forty-three Hundred 
Dollar ($4300.00) note was left in the Bank, the Cash¬ 
ier stating to Mr. Risher, and verifying the same to 
Mr. Howard, that he could not at that time place his 
hands on the note but that he would do so, marking the 
same paid and cancelled, which he would mail to Mr. 
Risher. That he never did. So, it is manifest that this 
suit should never have been filed; and the Bank is 
seeking to obtain something for nothing. 

We come now to the next point in this case, and that 
is, did the Bank have actual notice: preliminary to the 
discussion, counsel for the plaintiff and the defendants 
are agreed, if the Bank had actual notice, the inter¬ 
position of the Statute of Limitation plea would be 
decisive of this case. Take the pleadings and statement 
of counsel for the plaintiff in this case and couple them 
with the circumstances surrounding the case and the 
affidavit of the defendants, and it is a demonstration 
that the Bank had actual notice of the whole transac¬ 
tion, including the release by the defendants of the 
trust which secured this Forty-three Hundred Dollar 
($4300.00) note. Attention is had to the fact that 
this note was placed with the Industrial Savings Bank 
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on the 4th day of October, 1930, and that it remained 
there without any action on the part of the Bank until 
November 20, 1936. This Forty-thr£e Hundred Dol¬ 
lar ($4300.00) note was a demand note; and the Twen¬ 
ty-five Hundred Dollar ($2500.00) collateral note, 
fnade the basis of this suit, was payable at the rate of 
Forty-five Dollars ($45.00) a month, running until 
paid. In the meantime and during the interregnum, 
the Three Thousand Dollars ($3000.00) worth of notes, 
which were a part of the consideration for the Forty- 
three Hundred Dollar ($4300.00) note were returned 
to the Bank and a receipt was given for the same, 
which is now held by counsel for the defendants. The 
Receiver of the Bank, at the instance of the Comp¬ 
troller of the Currency, sought to recover against the 
AYhitelaw Hotel the Three Thousand Dollars ($3000.- 
00), which the Bank had loaned the Whitelaw Hotel a 
long time prior thereto. The Supreme Court of the 
District of Columbia, now the District Court of the 
United States for the District of Columbia, in a deci¬ 
sion had, took the position that the Bank had no right 
to recover against the then present Receivers of the 
Whitelaw Hotel because these notes were not an ob¬ 
ligation of the present Receivers, as the Hotel had 
been sold prior thereto and sufficient funds were not 
recovered to pay off these notes, and that these notes 
had long since been outlawed. These notes were then 
and still are the property of the Bank. Subsequent 
thereto, and on to wit, March 6, 1933, the Bank was 
closed by the Proclamation of the President of the 
United States, and on to wit March 14, 1933 W. H. C. 
Brown was appointed Conservator of the Bank, and 
remained such until he was made Receiver thereof, 
which position he held until the appointment of one 
John J. Doyle, as Receiver, in the year 1936, who filed 
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this suit November 20, 1936. It is stated that Brown 
knew nothing of the release of this Twenty-five Hun¬ 
dred Dollar ($2500.00) trust until February 7, 1936. 
Notwithstanding that the Statute had run, suit was 
not brought until November 20,1936. When it is taken 
into consideration that Brown was the President of the 
Industrial Savings Bank and when it was closed by 
the President’s Proclamation he was made Conserva¬ 
tor and then Receiver, and remained such until 1936, 
and that the Twenty-five Hundred Dollar ($2500.00) 
note was a collateral note and was payable at the 
rate of Forty-five Dollars ($45.00) per month and that 
the Forty-three Hundred Dollar ($4300.00) note was 
a demand note, and Risher paying off the Fourteen 
Hundred Dollars ($1400.00) which he claimed to be 
the amount due and surrendering and returning the 
two (2) notes of Twenty-five Hundred Dollars ($2500.- 
00) and Five Hundred Dollars ($500.00); and in the 
light of the President’s, the Conservator’s, and the 
Receiver’s duties, the very statement of the proposi¬ 
tion to the effect that the Bank did not have actual 
notice is so absurd and ridiculous that it carries its 
own stultification. Couple this with the Cashier’s ac¬ 
tual knowledge of the transaction and his statements to 
Mr. Risher and Mr. Howard, and we have again a 
proof to a demonstration that the Bank had actual 
knowledge of this entire transaction. 

Let us again, solely for the sake of discussion, ad¬ 
mit that the Bank was without actual knowledge. Our 
position is that it had constructive knowledge and that 
in law’ constructive knowledge is the law’s substitute 
for actual knowledge. In other w r ords, it does not make 
the slightest difference whether the Bank had actual 
or constructive knowledge, if it had either it is suf- 
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ficient and the judgment of the Court below was cor¬ 
rect. Counsel for the plaintiff have made much of the 
fact that recordation acts prospectively and not re¬ 
trospectively. With that we have no quarrel. Our 
whole contention here is that the recordation of this 
release, which was more than three (3) years prior to 
the bringing of the suit was prospective and not re¬ 
trospective or retroactive. This Court has so definite¬ 
ly and at one decided this proposition in favor of the 
defendants that it would be supererogation to call 
the Court’s attention to other than the case of Church, 
Inc. vs. Holmes, 60 D. C. App. 27, and cases therein 
cited. We quote the following from that Opinion, de¬ 
livered by Associate Justice Van Orsdel: 

“It is contended, by counsel for defendants, that 
the trustees in disposing of the surplus were not 
required to take cognizance of the judgment lien 
in the absence of actual notice. In other words, 
they were not bound by constructive notice of what 
the records of the Supreme Court of the District 
of Columbia disclosed as to Jackson’s title. It is, 
however, conceded that, had the trustees been given 
actual notice of the existence of plaintiff’s judg¬ 
ment, they would have been bound to recognize it 
and would accordingly be liable if they then turned 
the surplus over to the mortgagor. Constructive 
notice of matter of public record is equivalent to 
actual notice. As was said in Butte & Superior 
Copper Co. v. Clark-Montana Realtv Co. et al., 249 
U. S. 12, 27, 39 S. Ct. 231, 234, 63 L. Ed. 447: ‘ It— 
constructive notice—is the law’s substitute for act¬ 
ual notice, and to say that it and actual notice are 
equivalents ivould seem to carry the self-evidence 
of an axiom.’ In Townsend v. Little et al., 109 U. S 
504, 3 S. Ct. 357, 361, 27 L. Ed. 1012, it is said: 
‘Constructive notice is defined to be in its nature 
no more than evidence of notice, the presumption 
of which is so violent that the court will not even 
allow of its being controverted.’ 
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In District of Columbia v. Achison, 31 App. D. 
C. 250, 263, we held that a citizen and taxpayer is 
chargeable with notice of the condition of the pub¬ 
lic treasury. In Security Investment Co. vs. Gar- 
rett, 3 App. D. C. 69, 77, the court said: ‘It is laid 
down in the books that notice may be either actual 
or constructive; but for most purposes there is no 
real difference between the different species of no¬ 
tice as to their effects upon transactions between 
parties. Constructive or implied notice affects a 
transaction in the same manner that actual notice 
will affect it.’ ” (Italics ours.) 

“Strictly speaking, the term, ‘constructive no¬ 
tice’, is applicable to extraneous facts which are 
the subject of proof which may be rebutted. This 
is very different from notice under the recording 
statutes. The principal object of requiring regis¬ 
tration and the public record of judgments and 
liens is notice to all the world of their existence.” 

(Italics ours.) 

Another case much in point and supportive of de¬ 
fendants’ theory is the case of Johnson v. Hess (In¬ 
diana Supreme Court, October 10, 1890), 9 L. R. A. 
471, 476, from which we quote: 

“There may be a species of constructive notice 
arising from information of some extraneous facts 
which may be rebutted, but no such rule is applica¬ 
ble to the question of notice under the recording 
statutes. 

“This must necessarily be so, for if the fact of 
constructive notice arising from a public record 
might be rebutted in one case it might in all, and 
the result would be that notice under the registra¬ 
tion and recording statutes would be prima facie 
only.” 

Even a casual perusal of the case of Wolfe v. Mur¬ 
phy, 47 App. D. C. 296, cited by the appellants will re¬ 
veal the fact that the case is not in point, and could in 
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no wise be said to be controlling in an action such as the 
instant one, brought to recover alleged damages. 

It is likewise true that in the case of Armstrong vs. 
Ashley, 22 App. D. C. 368, affirmed by the Supreme 
Court of the United States in 204 U. S. 272, that the 
point determined in this case was not as emphasized by 
the appellants, but rather reveals that the holding of 
the lower Court in this case was consistent with the 
holdings of our Court of Appeals in former enuncia¬ 
tions. It is interesting to note just what the language 
was in this case, which just preceded the quotation set 
out by the appellants as to constructive notice, and it 
will be immediately apparent that the reference was not 
simply to the notice as supplied by recordation, but 
rather to an additional duty upon the appellee there 
for which the appellants contended and to which ref¬ 
erence was made. The sentence preceding the appel¬ 
lant’s quotation in this case, as found in the Armstrong 
v. Ashley case was: 

“The claim is that the appellees had constructive 
notice from the record of the mortgage or deed of 
trust given by Bradshaw to the association, and 
therefore, that it was the duty of the appellees to 
seek out the association and to warn it that Brad¬ 
shaw's title was not good, and that they themselves 
had the title to the land.'’ 

Then followed the language cited in appellant’s brief 
in the instant case to the effect that same was regarded 
as a “most extraordinary contention, and an unrea¬ 
sonable application of the doctrine of constructive no¬ 
tice.” 

It is further noticeable in this Armstrong v. Ashley 
case that in affirming the decision of the lower court, 
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the Court of Appeals, through Mr. Justice Morris, 
began by saying: “In disposing of this case we might 
well, perhaps, adopt the excellent opinion filed in it by 
the learned justice who heard it in the court below. 
That opinion is thorough and elaborate, and satis¬ 
factorily disposes of all the questions raised by the 
record.'’ And in the light of this may we not call at¬ 
tention to some of what Mr. Justice Hagner, the trial 
justice, said in his Opinion, the application of which 
to the instant case will be immediately apparent: 

“The plaintiff and the defendants charge each 
other with the knowledge of facts which create a 
liability by its opponent or a defense to its claim 
to recover. 

1. The defendants charge that the association 
when it delivered its money to Bradshaw was 
chargeable with knowledge, actual or constructive, 
of the existence of the suits involving the title to 
the land. 

It would be idle to contend that Bradshaw and 
those connected with him and the company to de¬ 
fraud, as charged by the Complainant, was not 
aware of the existence of the suits, for he was act¬ 
ually defending, in one court or another, such of 
them as had not already gone to judgment. Nor 
could it be supposed that Walter, the alleged leader 
in the fraud charged, who was one of the local 
board of the association, or Aughinbaugh, the 
counsel of the association, were not equally aware 
of the same facts. Had the complainant associa¬ 
tion, through its officers, such knowledge? If 
they had the means of knowledge at hand and neg¬ 
lected to avail themselves of them, the association 
must he equally held to possess the requisite knowl¬ 
edge. 

The entries on the records of the court, accessible 
to all who chose to examine them, would have in¬ 
formed any intelligent inquirer of the existence and 
conditioti of the suits. Parties are not allowed, with 
such lights before them, to close their eyes and in- 
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sist they did not see what was obvious upon ordi¬ 
nary inspection. The association necessarily would 
be obliged to employ an attorney to make the 
requisite searches; but whether it neglected to em¬ 
ploy any attorney at all or employed one incompe¬ 
tent, or dishonest is immaterial. The defendants 
are not to blame, if Aughinbaugh was the knave 
the complainant charges he was, and was bribed by 
the extra fee paid him by Bradshaw out of the 
money lent by the association.” 

“* * * But apart from the notice imputed to the 
plaintiff by the presence of the suits on the dockets 
and on the regular indexes, the evidence sufficiently 
shows the plaintiff had sufficient actual informa¬ 
tion to put him on inquiry at the least, as to the 
existence of the suits from other sources.” (Italics 
ours.) 

These are the quotations from the Opinion which this 
Court said “satisfactorily disposed of all the questions 
raised by the record.” A perusal of this case, we re¬ 
spectfully submit, will show itself as aligned on the 
side of the cases supporting the doctrine which this 
jurisdiction has seen fit to follow. That there is a di¬ 
versity of opinion in various jurisdictions on this mat¬ 
ter is conceded, but it is equally as apparent that the 
District of Columbia, through its highest tribunal has 
deliberately seen fit to adopt the position established in 
the case of Church, Inc. vs. Holmes, 60 App. D. C. 27, 
previously quoted from, and relied upon in the Memo¬ 
randum Opinion of the Trial Justice Overruling plain¬ 
tiff’s Motion for a New Trial; and as evidencing same 
we make this additional quotation from that case: 

“There is diversity of opinion and respectable 
authority that hold a mortgagee is not responsible 
unless notice of claims against the surplus is given, 
and that he is under no duty to examine the rec¬ 
ords to ascertain whether subordinate mortgages. 
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judgments, or liens, may have been registered; 
but we think the great weight of authority is in 
favor of the safer and more equitable rule here an¬ 
nounced.” (Italics ours.) 

The verdict directed by the lower Court in favor of 
the defendants is in accord with the established law in 
this jurisdiction and is thoroughly supported by the 
record, and it is submitted that the judgment predicat¬ 
ed of that verdict should be affirmed. 

Respectfully submitted, 

JAMES A. COBB, 

Attorney for Appellees, 

613 F Street, N. W., 
Washington, D. C. 


